3 NEB. REv. STAT. § 83-1,114() (1976) provides:
Whenever the Board of Parole considers the release of a committed offender who is eligible for release on parole, it shall order his release unless it is of the opinion that his release should be deferred because:
(a) There is a substantial risk that he will not conform to the conditions of parole; (b) His release would depreciate the seriousness of his crime or promote disrespect for the law; (c) His release would have a substantially adverse effect on institutional discipline; or (d) His continued correctional treatment, medical care, or vocational or other training in the facility will substantially enhance his capacity to lead a law-abiding life when released at a later date. 42 U.S. C. § 1983 (1976) provides:
Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory, subjects, or causes to be subjected, any citizen of the United States ... to the deprivation of any rights, privileges or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress.
cedures used by the Board to determine whether to grant or deny discretionary parole 5 are based in part on statutory requirements and in part on the Board's practices. The inmates claimed that both the state statutes and the Board's administrative procedures denied them procedural due process in violation of the fourteenth amendment. The procedures in question provide that at least once each year from the commencement of each prisoner's sentence, initial review hearings must be held for every inmate, regardless of parole eligibility. 6 At the initial review hearing, the Board examines the inmate's entire preconfinement and postconfinement record. Following this examination, an informal hearing is held. No evidence is formally introduced, but the Board interviews each inmate and takes under advisement any letters or statements which the inmate wishes to be considered along with his claim for relief.
7
If the Board should conclude after this informal hearing that the inmate is not a good risk for parole, parole is denied. The inmate is informed of the reasons for the denial along with any recommendations by the Board to improve his chances for future release. However, should the Board determine that an inmate demonstrates the proper characteristics for release, a final hearing is sched-5 Discretionary parole must be distinguished from mandatory parole. Mandatory parole is automatic when an inmate has served his maximum term, less good-time credits. 99 S. Ct. at 2102. However, an inmate becomes eligible for discretionary parole when the minimum term, less good-time credits has been served. Id. Only discretionary parole is relevant to the Greenholtz case. 6 This requirement is found in NEa. REv. STAT. § 83-192(9) (1976) , which provides that the Board of Parole shall:
Review the record of every committed offender, whether or not eligible for parole, not less than once each year. Such review shall include the circumstances of the offender's offense, the presentence investigation report, his previous social history and criminal record, his conduct, employment, and attitude during commitment, and the reports of such physical and mental examinations as have been made. The board shall meet with such offender and counsel him concerning his progress and prospects for future parole.... 799 S. Ct. at 2102.
uled. This hearing provides its own peculiar amalgam of procedural protections which can be summarized as follows. First, the Board notifies each inmate of the month in which the final hearing will be held. Notification of the exact day and time is not provided to each candidate until the day of the hearing when this information is posted on a bulletin board which is accessible to all inmates. Secondly, although not permitted to hear adverse testimony or to cross-examine adverse witnesses, each inmate may present evidence, call witnesses, and be represented by private counsel of his choice.
8 Furthermore, a complete tape recording of the hearing is preserved. And finally, if parole is denied by the Board upon conclusion of this hearing, the Board must provide a written statement of the reasons for the denial within thirty days.
9
In its order and memorandum opinion of October 21, 1977, the district court held that the procedures used by the Nebraska Parole Board did not satisfy due process. The court ordered that "[e]very inmate eligible for parole under Nebraska law must be afforded a formal parole hearing."'
1
The district court also concluded that to meet minimum due process requirements, the Board must provide at least seventy-two hour notice to each inmate of the exact date and time of the hearing along with a concise list of all factors which the Board may consider in evaluating an inmate for discretionary parole." Each inmate also must be permitted to appear in person before the Board to present evidence unless prison security considerations would warrant otherwise.
2 However, the court did not provide inmates with the right to confront and cross-examine adverse witnesses. The 8 1d. Counsel must be provided for by the inmate himself and indigent prisoners are not entitled to appointed counsel. 9 This provision is also found in NEB. REv. STAT. § 83-1,111(2) (1976),
The board shall render its decision regarding the committed offender's release on parole within a reasonable time after the hearing. The decision shall be by majority vote of the board. The decision shall be based on the entire record before the board, which shall include the opinion of the member who presided at the hearing. If the board shall deny parole, written notification listing the reasons for such denial and the recommendations for correcting deficiencies which cause the denial shall be given to the committed offender within thirty days following the hearing. court required that a record of the parole proceedings be maintained.' 3 Finally, the district court held that not only must the Board provide an inmate reasons for the denial of parole within a reasonable time, but the Board must also supply the inmate a full and fair written explanation of the evidence upon which it relied in arriving at this
The court of appeals affirmed in part and reversed in part providing modifications to the district court's pronouncements.' 5 The court held that a prisoner in Nelbraska has a statutory right to fair parole consideration and thus is entitled to the protection of the due process clause. In balancing "the interests of the inmates in their statutorily granted expectation of meaningful consideration for parole and the interests of the state and society in the orderly administration of the parole system," 6 the court found that a formal parole hearing was mandatory only when the inmate first became eligible for parole. Subsequent formal hearings were to be permitted only at the discretion of the Nebraska Parole Board.
Agreeing with the district court, the court of appeals determined that seventy-two hour notice of the exact time and date of the hearing was necessary to insure the inmate's adequate preparation. The court also decided that a list of criteria governing the Board's decisions should be provided to each inmate. 17 Furthermore, the court proposed that a list of statutory criteria and guidelines used by the Board should be posted in a place which is accessible to all inmates. Again affirming the district court, the court of appeals held that inmates are entitled to appear before the Board and present evidence but are not entitled to confront and crossexamine adverse witnesses. The court similarly agreed that a record of the parole proceedings must be maintained, but concluded that the tape recordings presently retained by the Board were sufficient to meet constitutional requirements.
Finally, the appellate court agreed that when the Board denied parole to an inmate, a full explanation of the evidence relied upon, not just the reasons for denial, must be provided. The Supreme Court granted certiorari to determine whether due process requirements apply to parole release proceedings, and if they apply, exactly what procedural requirements are necessary.
"2 In deciding whether due process considerations are applicable, the majority, 2 1 in an opinion by Chief Justice Burger, concluded that prison inmates have no constitutional or inherent right to be conditionally released prior to the expiration of their sentences.Y States are permitted to establish parole systems but are under no constitutional duty to do so. Thus, the decision whether or not to release an inmate prior to the completion of the sentence raises no constitutional implications.
The Court, in a methodical opinion, presented and answered each of the inmates' claims for due process protection. Relying on Morrissey v. Brewer,2 where the Court held that due process applied to parole revocation proceedings, respondent-inmates equated parole release and parole revocation and determined that the interest at stake underlying both of them was conditional liberty and thus, they should be accorded the same constitutional protection as accorded a parole revokee. The Court refused to adopt this reasoning, instead holding that "Itihere is a crucial distinction between being deprived of a liberty one has, as in parole, and being denied a conditional liberty that one desires."
24
The Court also found differences in the nature of the decision to be made in each case. It found the decision to revoke parole is based on the wholly retrospective factual question of whether the parolee in fact acted in violation of parole conditions. The Court determined that the parole release decision, however, is more subtle and depends on an amalgam of elements, some of which are factual but many of which are purely subjective appraisals by the board members based upon their experience with the difficult and sensitive task of evaluating the advisability of parole release. Unlike the revocation decision, there is no set of facts which, if shown, mandate a decision favorable to the individual.2r
Agreeing with the respondents' contention that the Nebraska statutory language created a protectible expectation of parole, 26 the Court in turn found a legitimate expectation of release absent one of the statutory justifications for deferral. However, the Court emphasized that the relevant Nebraska statutory provision had a unique structure and language and thus the determination of whether due process entitlements are created by the statutes of other states must be made on a caseby-case basis.
2 7
The Court then turned to a determination of whether the additional procedures mandated by the court of appeals were necessary. Answering this question in the negative, the majority held that a formal hearing for every inmate would provide "at best a negligible decrease in the risk of errors.
' ss
The Court found that the inmates' opportunity to appear at the Board's initial hearing and present evidence in their own behalf adequately insured against serious errors and thus satisfied due process. The Court further held that due process did not require that the Board specify the evidence on which it rested its determination to deny release.2 Fearful that such a requirement would trahsform the informal parole hearing into a full adversarial proceeding, the Court determined that the Constitution requires no more than that the Board must inform the inmate of the reasons for denial of parole. Finally, the Court found that the Board's written notice in advance of the month during which the hearing would be held was constitutionally adequate.
2 0 This notice provided an ample opportunity for each inmate to secure any letters or statements that he wished to present at the hearing. Furthermore, no claim was made that the timing of the notice prejudiced the inmate's ability to prepare for the hearing. Thus, the majority reversed the holdings of the lower courts by determining that the Nebraska Parole Board's proce- dural protections satisfied the minimum requirements of due process.
Justice Powell, concurring in part and dissenting in part, agreed with the Court that respondents had a right to due process in the consideration of their release on parole. However, he concluded that due process protections did not depend on the Nebraska statutory language but instead arose out of the presence of the parole system itself.*t By adopting a parole system, the state created a justifiable expectation among the inmates that parole will be granted whenever the standards of eligibility are met. Furthermore, Justice Powell dismissed the majority's distinction between parole release and revocation.
Release on parole marks the first time when the severe restrictions imposed on a prisoner's liberty by the prison regimen may be lifted, and his behavior in prison is often molded by his hope and expectation of securing parole at the earliest time permitted by law. Thus, the parole release determination may be as important to the prisoner as some later, and generally unanticipated, parole revocation decision. Justice Powell also refused to accept the distinction between the nature of decisionmaking in parole release and revocation. Finding that the parole release decision, like the parole revocation decision, is based on retrospective factual findings of prisoner behavior, he found the release determination no more subjective than the parole revocation decision.
In his opinion, Justice Powell agreed with the majority that a formal hearing was not required for every inmate and that every parole denial need not include a statement of evidence relied on by the Board. However, he determined that the present notice afforded to inmates scheduled for final hearings was constitutionally inadequate.33 In concluding that at least three days' notice before a final hearing was constitutionally mandated, Powell explained that any less protection would nullify any possibility that the inmate could be reviewed fairly and in accordance with due process.
The dissent, written by Justice Marshall and joined in by Justices Brennan and Stevens, concurred with Justice Powell's conclusion that all prisoners of states which have created parole systems have a liberty interest of which they may not " Id. at 2110 (Powell, J., concurring in part and dissenting in part).
'Id.
be deprived without due process, regardless of the specificity of the relevant parole statutes.
a4 Reliance on government statisticsa and experience in the federal judicial system provides inmates with a legitimate expectation of release whenever a parole system is established.
In agreement with Justice Powell, the dissenters found that any possible distinction between parole revocation and release did not merit constitutional inquiry. The dissenters dismissed the use of differential treatment between a freedom currently enjoyed and one that is rightfully anticipated, citing Wolff v. McDonnell, 3 6 and noted that in other contexts the Court has held that due process protects those liberty interests which are not currently enjoyed by individuals. 3 7 In similar fashion, the dissent explained that the nature of the decision in parole release and revocation proceedings is equally subjective.38
In voting to modify the Nebraska Parole Board's procedural requirements, the dissenters would have held that the current practice of informal and formal hearings is constitutionally sufficient. 45 the Fifth Circuit held that due process rights do not attach to parole board proceedings concerning the grant or denial of parole to prisoners. 6 In refusing to accept that the loss involved in a denial of parole is equal to that involved in parole revocation, the court explained that when the Board refused to grant parole the inmate suffers no deprivation since in reality, he serves no more time than the sentence originally imposed by the court. 59 Also, in Franklin v. Shields,' the Fourth Circuit held that due process requires the Board to furnish a written statement to the inmate of its reasons for denying parole. Relying on a statutory right to fair parole consideration, the court found that an arbitrary denial of parole to a prisoner who satisfies all the requirements for release is indeed a grievous loss.
6 1 Furthermore, it is impossible for a court to ascertain whether refusal to grant parole release was arbitrary when the Board is not required to provide reasons for its denial.
These cases demonstrate an obvious confusion in the circuits regarding whether due process requirements apply to parole release proceedings. Even those courts which had determined that due process protections were applicable were reluctant to provide anything more than minimal protections (e.g., a statement of reasons).
Yet until the Greenholtz decision, the Supreme 5 408 U.S. 471 (1972) , where the Supreme Court held that parole revocation proceedings were subject to due process requirements. 
(1976).
"' The court also concluded that the Board's statement that parole was being denied because to grant it would depreciate the seriousness of the offense was sufficient to satisfy minimum due process requirements. Court had never granted certiorari in a case which would determine whether due process requirements apply to parole release proceedings. However, the Court had answered this question in the related fields of parole revocation and prisoner disciplinary proceedings. In Morrissey v. Brewer,6 2 the Supreme Court carefully developed a list of due process protections required in all parole revocation hearings. Finding that the due process clause mandated certain protections in each revocation proceeding regardless of the explicit statutory language, the Court required the following procedural guarantees: 6 3 a) written notice of the claimed violations of parole; b) disclosure to the parolee of evidence against him; c) opportunity to be heard in person and to present witnesses and documentary evidence; d) the right to confront and cross-examine adverse witnesses... ; e) a "neutral and detached" hearing body such as a traditional parole board, members of which need not be judicial officers or lawyers; and f) a written statement by the factfinders as to the evidence relied on and reasons for revoking parole.r'
In Wolff v. McDonnell, 6 s the Supreme Court threw additional light on due process requirements for proceedings involving prisoners. This case involved the validity of procedures applied by state prison authorities in serious disciplinary proceedings which might result in the loss of good-conduct time. The Court, in an opinion by Justice White, emphasized that prisoners do not lose their constitutional rights by virtue of their confinement. 6 The Court stated that "[tihere is no iron curtain drawn between the Constitution and the prisoners of this country." 67 Although deciding that the deprivation of good time was not the same immediate disaster for the prisoner that the revocation of parole is for the paroleer a the Court nonetheless extended two of the Morrissey procedural protections to prison disciplinary proceedings in order to fulfill what it saw as minimum due process require- ' Following the decision in Morrissey, in Gagnon v. Scarpelli, 411 U.S. 778 (1973), the Court held that requirements of due process established for parole revocation were applicable to probation revocation proceedings and even included the right to counsel where probationer makes a request and when specified criteria are met.
U.S. 539 (1974).
6 Id. at 555-56. 6 id. 6 8id. at 560-61. ments. Therefore, the Court in Wolff required advance written notice of the claimed violation and a written statement by the factfinders as to the evidence upon which they relied and the reasons for the diciplinary action taken.69
In 1976, the Supreme Court decided two more disciplinary action cases in Meachum v. Fano 70 and
Montanye v. Haymes.
7 ' These decisions were based on the Court's findings that the prisoners had no right to remain at any particular prison facility and had no justifiable expectation that they would not be transferred unless found guilty of misconduct. These cases can easily be distinguished from Greenholtz for, unlike the protections provided by Nebraska law, neither Massachusetts law in Meachum nor New York law in Montanye conferred any right on the prisoner to remain in the prison to which he was initially assigned.
III
Although Greenholtz seemingly puts an end to the confusion in the circuits, many of the distinctions the Court made are incapable of enduring careful scrutiny and analysis. The first area of concern is the Court's significant differentiation between parole release and revocation. Not all of the protections provided to inmates in parole revocation proceedings have been applied to parole release by the Greenholtz decision. Most notably missing are the right to confront and cross-examine adverse witnesses and the right to receive a written statement of the evidence relied on for denying parole. 7 Yet the Greenholtz Court rationalizes this differential treatment through the dissimilarity it found between parole release and revocation.
First, the Greenholtz majority found a crucial difference between being deprived of a liberty one has, as in parole revocation, and being denied a conditional liberty that one desires, as in parole release.
73 However, the notion that the prisoner, unlike the parolee, has no present interest in his liberty bears little relation to reality. It is difficult to see why a movement from imprisonment to conditional liberty on parole is any less dramatic a change in status than a movement in the reverse direction. The stakes are equally high in both situations. If parole is revoked, the parolee is returned to prison and often receives no credit for his time served on parole. 74 However, in the parole release decision, the inmate's conditional liberty is also at stake and the consequences of rejection are all the deprivations and penalties of our penal institutions. 75 It is difficult to comprehend how either of these two "grievous losses" can be so easily distinguished by the Greenholtz Court.
Similarly, the Greenholtz majority differentiates between the high degree of discretion involved in a parole release decision and the absence of this discretion in parole revocation proceedings.
76 However, as the dissenters in Greenholtz emphasize, 7 the parole revocation determination is not as factual as it first appears. As explained in Morrissey, once a parole violation is recognized, it is up to the Parole Board members in the exercise of their discretion to determine whether the violations are evidence of the parolee's incapacity to live in society without committing antisocial acts. [Vol. 70
be fully prepared to present his case on each day of the specified month. Such a requirement is unnecessary and frustrating to all inmates and surely does not conform to the fundamental fairness criteria of due process. The seventy-two hour notice prescribed by the dissenters and court of appeals would alleviate much of this stress without greatly adding to the administrative burden of the Parole Board. Finally, the Court's requirement of explicit statutory language to trigger due process protection in parole release proceedings sorely undercuts the importance of the opinion itself. The Court found that no expectation of liberty arises out of the state's actual creation of a parole system. Although it is true that a state is under no obligation to establish a parole system, r 8 2 once such a system is established, a presumption of future liberty prior to the completion of an inmate's sentence is realistically created. Statistics show that the practice of releasing prisoners on parole before the end of their sentences has become an integral part of the pen system. 8 3 Therefore, it is not surprising to suspect that once prisoners are incarcerated, their expectation is that they will be released at a time prior to the expiration of their actual sentences. Thus, due process protections should arise from the parole system itself without the need for explicit statutory language. The denial of parole without proper procedural requirements is a deprivation of d liberty interest.
Hence, after completing an analysis of the Greenholtz decision and its inadequacies, one is drawn to the conclusion that in order to provide adequate procedural protections, the safeguards accorded parole revocation by the Morrissey opinion should be applied in all parole release proceedings. reflect the realities of the situation. The inmate, whose freedom or continued incarceration lies in the hands of the Parole Board, is at least entitled to all the procedural protections accorded in Morrissey so that he can fully present his case and thus enable the Board to make the fairest and most informed decision possible.
CONCLUSION
In Greenholtz, the Supreme Court finally presented an assertive statement about the due process requirements of parole release proceedings. However, although the decision appears to give prisoners specifically defined constitutional protections, the case is capable of being interpreted in a very narrow fashion. Although the Court found that due process applies to Nebraska parole release proceedings, it found the requisite liberty interest in the explicit language of the Nebraska statute and not implicit in the nature of the parole system itself. Thus in future cases, courts can still refuse to apply due process protections where no parole statutes exist or where the statutory language does not create the liberty interest.
The procedural rights granted by the Court to prisoners in parole release proceedings also can be narrowly construed. Now that minimum due process standards have been established, parole boards must provide inmates with only those protections prescribed in Greenholtz even if different factual situations, in the interest of fairness, justify additional safeguards.
The Greenholtz decision, thus, is a curious composite of the dual concerns of keeping a convicted offender in prison and recognition of the importance of an individual's liberty interest in due process.' The Court, in attempting to pacify both sides, instead formulated a decision which will satisfy few supporters of either position. As the case stands today, all Greenholtz indicates is that in some situations, parole release proceedings must meet certain minimum due process requirements. Only future litigation on this issue will demonstrate just how far the Court is willing to go to protect prison inmates from arbitrary denials of warranted parole. 
